IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION 575 OF 2016
DISTRICT : SATARA

Shri Jayesh Arun Shirode, )
Occ : Nil, R/o: Plot no. 17, )
Kanchan Nagar, Ambad Road, Old Jalna. )...Applicant

Versus

1. The State of Maharashtra
Through the Principal Secretary,
Government of Maharashtra,

Revenue & Forest Department,

Mantralaya, Mumbai 400 032.

)

)

)

)

)

9. The Divisional Commissioner, )
Pune Revenue Division, )
Revenue Commissionerate, Pune. )

3 The Collector, Satara And )
President of District Selection )

).

Committee, Satara. ..Respondents



2 0.A575/2016

Shri A.S Deshpande, learned advocate for the Applicant.

Shri K.B Bhise, learned Presenting Officer for the
Respondents.

CORAM : Justice Shri A.H Joshi (Chairman)

Shri Rajiv Agarwal (Vice-Chairman)

RESERVED ON : 30.03.2017
PRONOUNCED ON : [X .04.2017

PER : Shri Rajiv Agarwal (Vice-Chairman)
ORDER
1. Heard Shri A.S Deshpande, learned advocate

for the Applicant and Shri K.B Bhise, learned Presenting
Officer for the Respondents.

2. This Original Application has been filed by the
Applicant seeking appointment to the post of Talathi, as
the candidates, who had secured marks equal to the
Applicant had been selected, and the Respondents did
not correctly calculate the vacancies, which were
required to be filled. The Applicant has claimed, had the
vacancies being correctly calculated and advertised, the
Applicant would have been selected for the post of
Talathi.
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3. Learned Counsel for the Applicant argued as
follows on his behalf:

The Respondent no. 3 had issued an
advertisement on 9.6.2015, inter alia, to fill 52 posts of
Talathi. It was mentioned that the number of posts could
be increased or decreased. The Applicant had
participated in the selection process and obtained 142
marks. Two other candidates obtained identical marks
and were selected as they had higher educational
qualification as compared to the Applicant. Learned
Counsel for the Applicant stated that the State
Government had issued G.R dated 2.6.2015, putting
restrictions on filling vacant posts in the Government.
No new posts were to be created and only 50% of the
posts to be filled by direct recruitment or 4% of the posts
in the cadre could be filled, whichever was lower.
However, for some cadres, limit was 75%. For Talathi’s
cadre also, 75% vacant posts could be filled. Learned
Counsel for the Applicant argued that G.R dated
07.6.2008 prescribes the method as to how the vacancies
are to be calculated. Para 3(a) of this G.R provides that
the likely vacancies till the year end in the year next to
the year in which the selection is being done are to be
considered as available for filling up. However, the
Respondent no. 3, did not calculate the vacancies
correctly and vacancies existing before the advertisement

was issued were considered and as a result only 52
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vacancies in the cadre of Talathi were advertised. The
number was worked out at 75% of 69 vacant posts till
31.5.2015. However, the likely vacancies till 31.12.2016
should have been considered as per G.R dated
27.6.2008. Learned Counsel for the Applicant argued
that the Government had permitted to fill 100% posts of
Talathis by G.R dated 3.10.2015, during the currency of
the selection process. If the posts were correctly
calculated, number would have been more than 52, and
the Applicant was bound to be selected, as he scored
marks equal to those obtained by two selected
candidates. The Respondent no. 1 has rejected the claim
of the Applicant, relying on earlier G.R dated 11.10.2007,
which was modified by G.R dated 27.6.2008, which is
legally untenable.

4, Learned Presenting Officer (P.O) argued on
behalf of the Respondents as follows:

The Respondent no. 3 had advertised 52 posts
of Talathis, based on the vacancies existing on
31.5.2015, which were 69 in number. As per G.R dated
2.6.2015, only 75% of the vacant posts could be filled.
As the Applicant could not be selected for the vacancies
available, he is not eligible to claim appointment at this
stage. The Applicant is trying to misguide this Tribunal
by wrongly interpreting various G.Rs. G.R dated
3.10.2105 is applicable prospectively and is not

applicable to the present selection process and 100%
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vacancies could not be filled. Learned Presenting Officer
stated that the entire selection process was in accordance

with G.Rs dated 2.6.2015 and 27.6.2008.

5. We find that the Applicant is seeking
appointment on the post of Talathi on the equitable
ground that he had scored 142 marks in the selection
process and two other candidates, who had scored the
same marks were selected, while he was kept in the
waiting list. If there were a few more vacancies than 52
advertised, he would have been selected. His claim is
that the Respondent no. 3 had not calculated vacancies
in accordance with G.R dated 27.6.2008. Otherwise,
number of vacancies would have been many more. The
Respondent no. 1 had rejected the claim of the Applicant
relying on the provision of G.R dated 19.10.2007, which
was, in fact modified by G.R dated 27.6.2008.

6. Respondents no 2 & 3 have filed affidavit in
reply dated 10.8.2016. In para 13 of the aforesaid reply,
it is stated that:-

“Therefore, the present Respondent are conducted
(sic) the said entire recruitment as per the
guidelines given in the G.R dated 2.6.2015 as well
as 27.6.2008. Hence the recruitment conducted by
the present Respondent regarding issue is just,

proper and legal in the eyes of the law.”
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It is clear that the Respondent nos 2 & 3 have clearly
admitted that vacancies were to be calculated as per G.R

dated 27.6.2008. G.R dated 27.6.2008 (Exhibit ‘C’) has

the following provisions, viz”:

3 T ipdm wicwes wrien 7 ydia ve awid dare Raa @
frara S -

3 fR.9%/90/000 en smendla ubess .2 () TR IReRiEE=n
aifine ‘3 wed adlficaemn e fus aberad seas sriss
HFA LA AT AR, CAELAR 3Tl AYS AT wBrRlaE dwamet gl
aRweT @iyt Frgadt witieedt aisl =iien sifteemmEn sEtce gélet
®else A kwld wmuoE Bdm sewda Bl Peedm @
TRl AN SuTE Adfe (3898 o 200¢ gdl HAwrfas)
wrslaaE .39 52z, 2008 wdla @ 9% 3t 2009 gl somitust diefdare
.9 SEadl, 2090 & 39 BIdaw 2090 wdd AWHAG v Aaitrgead,

ualeetell 3.3(c Rad glordt ug) wian 3iast d3e gzas! 94 SiemEd fotegt feras
AlAdiess Faites qear.”

In the present case, the advertisement was issued on
9.6.2015, i.e. before 15th June, 2015. The vacancies up
to 31.12.2016 should have been considered. In the
affidavit of the Respondent no. 3 dated 28.2.2017, it is
stated in para 3 that:-

“3. I say that the said 69 vacancies of the Talathi
cadre were available prior to advertisement dated

9.6.2015. Therefore, the present Respondent no. 3
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issued advertisement for calling the applications for
52 posts, i.e. 75% of the 69 vacant posts prior to the
said advertisement, i.e up to dated 31.5.2015, as
per the rules and the Finance Department G.R
dated 2.6.2015 and guidelines issued by superior
authorities regarding recruitment from time to

time.”

It is quite clear that the Respondent no. 3 had considered
actual vacancies as on 31.5.2015. His claim that he had
followed G.R dated 27.6.2008 is obviously incorrect.

7. In para 4 of the affidavit in reply dated
28.2.2017, the Respondent no. 3 has stated that till
31.1.2016, 12 + 16 = 28 more vacancies would have
occurred due to promotion and retirements. In fact,
vacancies up to 31.12.2016 should have been
considered. However, based on incomplete information
furnished by the Respondent no. 3, total number of
vacancies on 31.1.2016 would have been 69 + 28 = 87,
75% of which comes to 65. The Respondent no. 3 should
have advertised at least 65 posts of Talathi, if not 87, as
100% posts were permitted to be filled by G.R dated
3.10.2015. In the letter dated 23.1.2017, the
Respondent no. 1 had informed the Respondent no. 3

(page 67 of the Paper Book), as follows:-
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3 Tewmn Reis 3.90.2098 Jeten umndl Rramm deda
JMUA BT AA A, A B, WA genwe fasmt, .
HietR- 2000/9.55.96,/0l9/ 93-3, Retids 9%.90.200l8 s AR B
BlTAWS e ' golia 1R sRaAwE HIREl BRiutadl, War onHea
fevtenen F@ad aRfere <31 #eie uft.g Aed YA Selg Belt 3R: -

“Toras Findtes Jigd Hedieiar o st aEttusinels Amdas gela
auie SicEes BrRieAERR Rar oweE e, uig el s afdda
oA AIMAT Ugtd! 3wiiaRa dietses SRlsAEER SiEaE gtz da
A a e Aot ugim et 99 St s u3q A3l udieten Retisrean
cotergdlen afgr RuEa T snden AmRuEES FARe! S
FedAl wer FWeRe weifd Aaoidler el @wEer feasgdl qar
BOARA Rearet ugtal vigen faaa aen avaa @ a st 3dBa

qatidter uaian Ydiet awten e BRIBACAR Far s At

This letter from the Respondent no. 1 is inexplicable.
There is no doubt that the G.R dated 19.10.2007 has
been modified by G.R dated 27.6.2008 (Exhibit ‘C’, page
24 of the Paper Book). The Applicant is not claiming that
the selection process pursuant to advertisement dated
9.6.2015, should be extended to cover 25% of the
remaining post. His claim is that the number of
vacancies were not calculated correctly. This claim is
based on solid facts. Without going into the nitty-gritty
of actual vacancies, which should have been advertised
and without considering G.R dated 3.10.2015, the
Applicant has made out a strong case, that he was
cligible to be selected for the post of Talathi, as he had
scored 142 marks, and other persons, who had obtained

the same marks were selected. Only reason to deny him
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appointment that all the available vacancies, were filled.
But the calculation for available vacancy was done n
disregard to G.R dated 27.6.2008. Only 52 vacancies
were advertised, while in actual practice, it would have
been a minimum of 65, up to 31.1.2016. If the
calculations were done in accordance with G.R dated
27.6.2008, likely vacancies up to 31.12.2016 should
have been considered, and available vacancies would

have been more than 65.

8. The Respondents have admitted in para 4 of
the affidavit in reply dated 10.8.2016 that two other

candidates, who scored 142 marks were selected:

“[t is therefore, say that (sic) that two another
candidates having secured equal number of marks
have appointed (sic) because they both have higher
educational qualification and stood prior in list than

present applicant.”

The claim of the Applicant that he would have been
selected, if the number of vacancies was more than 52
and that he had scored marks equal to marks obtained
by two selected candidates is correct. It is seen that at
least 65 vacancies should have been advertised. If the
vacancies up to 31.12.2016 were considered, this figure
would be more. If all 100% vacancies were to be filled,

the number of vacancies, probably would be much more
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than 52 vacancies advertised. However, without getting
into those details, the Applicant has made out a case for
granting him relief. He is granted relief as he is not
selected, though the persons who scored equal marks
were selected and his selection is not likely to adversely

affect any other person.

9. Having regard to the aforesaid facts and
circumstances of the case, the Respondent no. 3 is
directed to offer appointment to the Applicant as Talathi,
if he is otherwise found fit, within four weeks from the
date of this order. This Original Application is allowed

accordingly with no order as to costs.

)
s
sa- 4 . Sd-
(Ra@iir Agagwal) (A.H JoshifJ)) " "’
Vice-Chairman Chairma

Place : Mumbai
Date : )| 3.04.2017
Dictation taken by : A.K. Nair.
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